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NOTES. 

State Law in Federal Courts in Cases of Diverse Citizenship. — 
In exercising their constitutional jurisdiction over suits involving a 
diversity of citizenship, the federal courts have always been required 
to act under the Congressional Statute stating that "the laws of the 
several states . . . shall be regarded as rules of decisions in trials 
at common law in the courts of the United States." 1 The reason 
underlying this rule is found in the fact that diversity of citizenship 
was made a cause of federal jurisdiction simply to avoid the possible 
effects of local prejudice in the application of state law; and if the 
federal courts, therefore, provide the medium for the impartial ap- 
plication of such law, the purpose of the jurisdiction is entirely ful- 
filled. 2 In following out this principle, in certain classes of cases 
the federal courts have always applied the law of the state, without 
question. Thus, in the construction of state constitutions and 

MJ. S. Stat, at Large, 92. 

Tolk's Lessee v. Wendell (1820) 5 Wheat. 293. 
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statutes, 3 in the effect of local laws,* and in decisions establishing 
titles of property, 6 when such decision have become firmly established 
before the attachment of the rights in litigation, the federal courts 
have always unhesitatingly applied the state law. The federal courts 
adhere to this rule even though it necessitates the reversal of a former 
case, based on a construction overruled by the state court, 6 and even 
though it places the Supreme Court in the apparently anamolous 
position of interpreting the same statute differently for cases arising 
in different jurisdictions. 7 

From time to time, however, the Supreme Court has established 
various exceptions to this general rule of following the law of the 
state. In the leading case of Swift v. Tyson/ the principle was 
formulated that the statute did not bind the federal courts to apply 
state decisions on matters of commercial law, the "common law," or 
"general jurisprudence." 9 The reasoning advanced in support of this 
view — that the decisions of courts on common law matters do not 
establish the law, but are simply evidence of what the law is — has 
been vigorously attacked, 10 and inasmuch as such decisions form the 
rules of law which are actually administered in the courts of the 
state, its validity is at best doubtful. Although in many cases it has 
been found difficult to decide whether a certain decision is a matter 
of local or of general law, 11 the rule of Swift v. Tyson has never been 
overthrown, and it must be regarded as an established principle of the 
law. 12 The case of GelpcJce v. Dubuque 13 was the occasion for the 
recognition of the second important exception to the general rule — that 
when contracts and transactions are entered into, and rights have 
accrued under a particular state of the local decisions, the federal 
courts should give an independent judgment on the question, and 
are not bound to follow the state courts in a subsequent change of 
decision. This cannot be supported on the theory of impairment of 
contracts, as it is well settled that the constitutional prohibition to 
that effect is applicable only to action by the various legislative 
bodies. 14 Supported, however, by the moral strength of the posi- 
tion assumed, the result is often justified on the theory that since 
a change of decision is a change of the law, the later decisions of the 

3 Elmendorf v. Taylor (1825) 10 Wheat. 152. 

'Gormley v. Clark (1889) 134 U. S. 338. 

'Jackson v. Chew (1827) 12 Wheat. 153; DeVaughn v. Hutchinson 
(1896) 16S U. S. S66. 

"Greene v. Neal's Lessee (1832) 6 Pet. 291 ; Fairfield v. County of Galla- 
tin (1879) 100 U. S. 47. 

'Chicago Union Bank v. Kansas City Bank (1889) 136 U. S. 223. 

"(1842) 16 Pet. 1. 

9 Yates v. Milwaukee (1870) 10 Wall. 497; Railroad Co. v. Nat. Bank 
(1880) 102 U. S. 14; B. & O. R. R. v. Baugh (1892) 149 U. S. 368. 

"See the opinion of Field J., dissenting, in B. & O. R. R v. Baugh, 
supra. 

"Bucher v. Cheshire R R. Co. (1887) 125 U. S. 555- Thus it has been 
determined that the liability of common carriers and questions involving 
the Master & Servant Rule are matters of general, rather than local, law. 
Railroad Co. v. Lockwood (1873) 17 Wall. 357- 

,2 Pana v. Bowler (1882) 107 U. S. 529. 

"(1863) 1 Wall. 17s. 

"Hanford v. Davies (1895) 163 U. S. 273. 
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state court should be given a prospective, but not a retroactive 
effect. 10 Since, however, this theory amounts virtually to the recogni- 
tion of the legislative nature of a judicial decision, it is difficult to 
see how the result can be reconciled with Swift v. Tyson, which was 
based squarely on the theory that judicial decisions are effective merely 
as evidence of the law. Whatever views may be held as to the sound- 
ness of its principle, it must be recognized that Gelpche v. Dubuque 
has likewise been uniformly followed, and is to-day a well established 
rule. 

The third important exception lies in cases wherein the law of the 
state was not judicially determined at the time the rights in litiga- 
tion accrued. 10 Thus, if the state adjudication was merely after the 
rights accrued, 17 or if it had taken place after a contrary decision of 
the federal court, 18 or even if, in certain eases, there has been only a 
single decision on the point, 10 it is held that there was no law of 
the state which was necessarily to be applied by the federal courts. 
Although this rule is obviously one of a practical nature, it is cer- 
tainly open to logical attack, 20 and in a few instances has been dis- 
regarded by the Supreme Court. 21 In a recent case in the Supreme 
Court, Kuhn v. Fairmont Coal Co. (1909) 30 Sup. Ct. Rep. 140, the 
question was presented anew. The district court had considered it- 
self bound to apply the law of mining conveyances announced by 
the Supreme Court of West Virginia after the rights in the principal 
case accrued. The Supreme Court reversed this holding, and held 
that the district court should exercise its independent judgment on 
the rights of the parties under the conveyance. Although this de- 
cision is a logical holding in the light of the doctrine of Burgess v. 
Seligman supra, it is unfortunate as leading to the application of 
two different rules of property in the same jurisdiction. Since, how- 
ever, the reason for the application of this independent rule would 
not be present in suits arising subsequent to the state decision, it 
is probable that the federal courts would follow the state rule in 
later cases, and hence, except in the principal case, the divergence is 
of slight practical importance. 



Enforcement in Equity op Conditions Precedent to the Exer- 
cise op the Eight op Eminent Domain. — The organic law of prac- 
tically every American _ jurisdiction forbids the taking of property 
for public use without just compensation, but there is no uniformity 
in the decisions as to the scope of such provisions. Despite an 
earlier view, which — based on a literal construction — required com- 

15 Ohio Life Ins. & Trust Co. v. Debolt (1853) 16 How. 416; Douglass v. 
County of Pike (1879) 101 U. S. 677. 

"Burgess -v. Seligman (1882) 107 U. S. 20. 

"East Alabama Ry. Co. v. Doe (1884) 114 U. S. 340. 

18 Gt. Southern Hotel Co. v. Jones (1903) 193 U. S. 532. 

"Barber v. Pittsburg etc Ry. (1896) 166 U. S. 83; Stanley Co. v. Coler 

(1903) 190 U. S. 437- 

"See opinion of Holmes J., dissenting, in Muhlker v. Harlem R. R. Co. 

(1904) 197 U. S. 544- 

a Bauserman v. Blunt (1893) 147 U. S. 647; Balkam v. Woodstock Iron 
Co. (1893) 154 U. S. 177. 



